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▪ Legal Work with AI between 
Technical Possibilities and Legal 
Limits

▪ The Use and Regulation of 
Generative AI in the Brazilian 
Judiciary: Potentials and Risk​s

▪ Legal Education and AI

▪ From Theory to Practice: Harvey 
AI as a Tool in Modern Legal Work
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▪ Free and ready to use: practical AI 
applications and step-by-step guidance for 
legal research and study.

▪ Save up to 70–80% of time on labor-
intensive tasks such as legal source and 
citation research 

▪ AI tools for legal workflows: from 
structuring ideas and researching sources to 
drafting, reviewing arguments, checking 
citations, and detecting formal errors. 
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Agenda

III. Agentic AI systems as high-risk AI systems

1. Agentic AI systems as high-risk AI systems under Art. 6(1) AI Act

2. Agentic AI systems in high-risk areas (Art. 6(2) AI Act)
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V. Liability for agentic AI systems

1. Specific issues of contractual liability for Agentic AI systems

2. Specific issues of product liability for Agentic AI systems

3. Specific issues of liability under general tort law

4. Interim findings
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An overview of legal issues relating to agentic AI 
systems

Examples of applications, definition, and risks of 
agentic AI systems
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▪ Applications and use cases

− Travel booking

− Systems for agriculture and energy management

− ‘Quick Automate’ by Amazon (healthcare, finance and 
insurance sectors)

− Microsoft’s “Copilot Studio” (reconciliation of balance 
sheets, recruitment, and contract review)

INSTITUTE OF LEGAL INFORMATICS SAARLAND UNIVERSITY

Examples of applications, definition, and risks of agentic AI systems
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▪ Characteristics and definition of an agentic AI system

− AI system within the meaning of the European AI Act (software based on machine
learning, with the ability to interact and make ‘autonomous’ decisions)

− Performing multi-step actions with self-selected alternatives

− Communication with multiple, self-selected communication partners

− Typical (necessary?): Performing legal acts

Examples of applications, definition and risks of agentic AI systems
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▪ Risks posed by agentic AI systems

Scenario 1: The asset-managing AI agent (Reed, JBL 2026)
• AI agent makes investment decisions and executes them

• Risk of financial losses due to erroneous decisions or decisions 
contrary to instructions 

Scenario 2: AI as the decision-maker regarding insurance 
cover / treatment methods (Reed, JBL 2026)

• The health insurance provider’s AI decides on treatment 
methods for patients / insurance coverage for treatments

• Risk of harm to health due to erroneous decisions or decisions 
contrary to instructions

INSTITUTE OF LEGAL INFORMATICS SAARLAND UNIVERSITY

Examples of application, definition and risks of agentic AI systems



An overview of legal issues relating to agentic AI 
systems

Legal challenges posed by agentic AI systems
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▪ Legal challenges posed by
agentic AI systems

▪ 2 Sources:

(1) General challenges of AI 
systems

(2) A distinctive feature of
agentic AI systems: 
expansion of the scope of
action through multi-act
behaviour

Legal challenges posed by agentic AI systems

Legal challenges posed by agentic AI systems

General challenges posed 
by AI systems

Specific features of 
agentic AI systems
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▪ General challenges facing AI systems: 

− The ‘black box’ problem 

• Limits of (human) control 

• Effectiveness and attribution of actions

• Measure of the fallibility of actions

▪ Specific challenge: Extent of autonomy due to multi-step 
processes

− Data protection » Uncertainty / control deficits in the 
processing of personal data

− Contract law » Validity of legal transactions / Liability for 
erroneous / undesirable actions

− Tort law » Predictability / control of actions

− AI regulation » Application of the legal framework on AI

Legal challenges posed by agentic AI systems

Hassija, V., Chamola, V., Mahapatra, A. et al. 

Interpreting Black-Box Models: A Review on 

Explainable Artificial Intelligence. Cogn Comput 16, 

45 (53) (2024). https://doi.org/10.1007/s12559-023-

10179-8
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The European AI Act and agentic AI systems

Scope of application and regulatory framework 
of the AI Act
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▪ Extremely broad scope of application (“AI systems”)

▪ Four regulatory approaches to AI with different regulatory obligations

− Prohibition of certain AI applications (Article 5 AI Act)

Examples: Subliminal techniques, harmful and detrimental social scoring, biometric 
identification procedures in public spaces

− Protection against high-risk AI systems (Chapter III, Articles 6–49)

» Obligation of the manufacturer (provider) to carry out risk and quality 
management

− Transparency requirements for certain AI systems (Article 50)

Examples: Labelling of AI systems as such, labelling of deep fakes

− No requirements for other AI systems / funding for AI development

▪ Distinction: AI systems, high-risk AI systems, GPAI models

Scope of application and regulatory framework of the AI Act
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Scope of application and regulatory framework of the AI Act

▪ Addressees of the AI Act

− Providers (manufacturing (or having manufactured) for 
distribution or for their own use)

− Deployers (running AI systems under their own control)

− Others

• Authorised representative

• Importer

• Distributor

• Operator

− not: User (requesting and receiving outputs)
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▪ Scope of application

− Subject matter

• AI systems (software based on machine learning)

• GPAI models (content of large neural networks)

− International

• Providers / deployers based in the EU

• Providers / deployers of systems whose outputs 
are used in the EU

Scope of application and regulatory framework of the AI Act
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▪ The AI Regulation applies (Article 2 – Use of the result within the EU)

» Readme is a high-risk AI system

» Emotional AI is the provider of the high-risk AI system

» AI Analytics is the deployer of the high-risk AI system

Scope of application and regulatory framework of the AI Act

Example:
− Emotional AI, Ltd., Singapore, is developing the ‘Readme’ AI 

system for emotion recognition in interviews of all kinds. 
− is operated by AI Analytics, Inc., San Francisco, and used to 

analyse job interviews as a service for employers
− Siemens AG, Munich, commissions AI Analytics to produce 

analyses to aid in decisions regarding the recruitment of 
candidates

Barrett et al., Emotional Expressions Reconsidered, p. 7



The European AI Act and agentic AI systems

The rules of the AI Act on high-risk AI systems 
(overview)
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The rules of the AI Act on high-risk AI systems (overview)

Chapter III
High-risk AI systems (Articles 6–49)

Section 1 Classification of AI systems as high-risk (Articles 6–7)

Section 2 Requirements for high-risk AI systems (Articles 8–15)

Section 3 Obligations of providers and deployers of high-risk AI systems and other parties (Articles 
16–27)

Section 4 Notifying authorities and notified bodies (Articles 28–39)

Section 5 Standards, conformity assessment, certificates, registration (Articles 40–49)

▪ Stringent requirements for high-risk AI systems

▪ Extensive obligations for providers and deployers of high-risk AI systems

▪ Significantly stricter supervision of other AI systems
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1. AI systems as safety components of a regulated product, Article 6(1) in 
conjunction with Annex I

»   AI system as a high-risk AI system, where the product is subject to European 
product safety law and, accordingly, requires a conformity assessment by 
independent third parties

 

Function of the AI Act: Supplementing European product   
    safety law with regard to AI Systems  
    

The rules of the AI Act on high-risk AI systems (overview)

Terms and rules
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2. AI systems intended for use in high-risk areas, Article 6(2) in conjunction 
with Annex III

» two-stage system for classifying as a high-risk AI system

1) Use of the output of the AI system in a high-risk area 

2) Specific risks posed by the system, Article 6(3)

Function of the AI Act: Extending European Product safety law on 
software posing risk to personaliy rights

The rules of the AI Act on high-risk AI systems (overview)

Terms and rules
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▪ The high-risk areas listed in Annex III

The rules of the AI Act on high-risk AI systems (overview)

Number 1 Biometrics

Number 2 Critical infrastructure

Number 3 Education and vocational training

Number 4 Employment, workers’ management and access to self-employment

Number 5 Access to and enjoyment of essential private services and essential public services and 
benefits

Number 6 Law enforcement

Number 7 Migration, asylum and border control management

Number 8 Administration of justice and democratic processes



PROF. DR GEORG BORGES INSTITUTE OF LEGAL INFORMATICS SAARLAND UNIVERSITY

▪ A key feature of the rules: it depends on how the results are used

▪ Example: Video emotion recognition 

− Use for training » simple AI system

− Use for assessment in studies/work » high-risk AI system

The rules of the AI Act on high-risk AI systems (overview)
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▪ Obligation to manage risks, Article 16

− Identification and assessment of risks, Article 9

− Testing and, where applicable, certification of high-risk AI systems

− Data governance, Article 10

− Technical documentation, Article 11

− Record-keeping, Article 12

− Ensuring human oversight, Article 14

− IT security, Article 15

▪ Quality management system, Article 17

▪ Monitoring, Article 72

The rules of the AI Act on high-risk AI systems (overview)

INSTITUTE OF LEGAL INFORMATICS SAARLAND UNIVERSITY
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▪ Change in classification and role

▪ Innovative concept of the AI Act

1) Change in the classification of an AI 
system to a high-risk AI system 

− in the event of a significant 
modification

− in the event of a change of purpose 
(use in a high-risk area)

2) Change of role from operator to provider 
in the event of a change in classification

The rules of the AI Act on high-risk AI systems (overview)

Role changes in high-risk AI systems

Change of roles in the event of a 
substantial modification, insofar as 

attributable to the provider, Article 25 
(1) (b) AI Act

Change of roles in the event of a change 
of purpose, insofar as attributable to 
the deployer, Article 25 (1) (c) AI Act



The European AI Act and agentic AI systems

Interim findings
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The AI Act…

▪ … is specific product safety legislation for AI

− … contains no provisions on data protection, intellectual 
property law, etc.

− … contains no provisions on contract law or liability

▪ … is significant as a preliminary issue regarding liability

Interim findings



The European AI Act and agentic AI systems

The relevance of the AI Act for agentic AI 
systems
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▪ Applicability of the AI Act

− Agentic AI as AI systems within the meaning of
the AI Act

− Large Action Models as general-purpose AI 
models

▪ Relevance of all areas of the AI Act

− Agentic AI as AI systems within the meaning
Compliance with prohibitions (e.g. manipulation, 
Art. 5)

− Compliance with transparency requirements
(e.g. disclosure, Art. 50(1))

− Agentic AI systems as high-risk AI systems (?)

The relevance of the AI Act for agentic AI systems



Agentic AI systems as high-risk AI systems



The European AI Act and agentic AI systems

Agentic AI systems as high-risk AI systems 
under Art. 6(1) AI Act
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▪ Agentic AI systems as high-risk AI systems within the meaning of Article 6(1)

− AI system as a regulated product / safety component of a regulated product

− “regulated” product  » in accordance with Annex I (Product Safety
Regulation)

− Safety component  » Relevance to the safety of the product (Article 3(14))

− Requirement for third-party conformity assessment under the Product Safety
Regulation

▪ Agentic AI systems as a regulated product?
− Rarely relevant in the case of agentic AI systems » generally neither a product nor 

a safety component 

− Example: Agentic AI system as a medical device 

Agentic AI systems as high-risk AI systems under Art. 6(1) AI Act
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Agentic AI systems as high-risk AI systems under Art. 6(1) AI Act

Scenario 2 - Reed, JBL 2026
“The Aesculapian Insurance Company (AIC) procures an 
agentic AI service from an independent service 
provider, who trains the AI on AIC’s proprietary data. 
The AI is used to analyse medical consultant reports, to 
decide on the appropriate treatment for its insured 
customers, and to book their treatment with 
independent hospitals.”

Example: Is an agentic AI system a medical device?
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Agentic AI systems as high-risk AI systems under Art. 6(1) AI Act

Article 2 No. 1, Regulation (EU) 2017/745 (European Medical Devices Regulation (MDR)) – ‘Medical device’ 
means any instrument, apparatus, appliance, software, implant, reagent, material or other article
intended by the manufacturer to be used, alone or in combination, for human beings for one or more of the
following specific medical purposes:
− diagnosis, prevention, monitoring, prediction, prognosis, treatment or alleviation of diseases,
− diagnosis, monitoring, treatment, alleviation of, or compensation for, an injury or disability,
− investigation, replacement or modification of the anatomy or of a physiological or pathological process or state,
− providing information by means of in vitro examination of specimens derived from the human body, including
− organ, blood and tissue donations,
and which does not achieve its principal intended action by pharmacological, immunological or metabolic means,
in or on the human body, but which may be assisted in its function by such means. […]
No. 12 – ‘Intended purpose’ means the use for which a device is intended according to the data supplied by the
manufacturer on the label, in the instructions for use or in promotional or sales materials or statements and as
specified by the manufacturer in the clinical evaluation;

Example: Is an Agentic AI system a medical device?
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Agentic AI systems as high-risk AI systems under Art. 6(1) AI Act

Article 2 No. 1, Regulation (EU) 2017/745 (European Medical Devices Regulation (MDR)) – ‘Medical device’ 
means any instrument, apparatus, appliance, software, implant, reagent, material or other article
intended by the manufacturer to be used, alone or in combination, for human beings for one or more of the
following specific medical purposes:
− diagnosis, prevention, monitoring, prediction, prognosis, treatment or alleviation of diseases,
− diagnosis, monitoring, treatment, alleviation of, or compensation for, an injury or disability,
− investigation, replacement or modification of the anatomy or of a physiological or pathological process or 

state,
− providing information by means of in vitro examination of specimens derived from the human body, including
− organ, blood and tissue donations,
and which does not achieve its principal intended action by pharmacological, immunological or metabolic means,
in or on the human body, but which may be assisted in its function by such means. […]
No. 12 – ‘Intended purpose’ means the use for which a device is intended according to the data supplied by the
manufacturer on the label, in the instructions for use or in promotional or sales materials or statements and as
specified by the manufacturer in the clinical evaluation;

Example: Is an Agentic AI system a medical device?



The European AI Act and agentic AI systems

Agentic AI systems as high-risk AI systems 
under Art. 6(2) AI Act
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▪ Characteristics of high-risk AI systems under Article 6(2) in conjunction with Annex III: 
2-stage process

(1) Use of the output in a high-risk area, Article 6(2)

(2) Specific risks to personal rights, Article 6(3)

▪ High-risk areas » exhaustive list, Annex III Nos. 1–8

− Assessment/monitoring of employees/job applicants (No. 4)

− Assessment / monitoring of students (No. 3d)

− Credit scoring of natural persons (No. 5b)

− Decisions on essential services (No. 5a)

− Judicial activities (No. 8a)

Agentic AI systems as high-risk AI systems under Art. 6(2) AI Act
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▪ Specific challenges of agentic AI systems
− Agentic AI systems in high-risk areas (Annex III)

1) Scope » preliminary checks?

▪ Example: Creditworthiness assessment prior to entering into a 
contract

2) Unforeseen action by an agentic AI system

▪ Example.: Creditworthiness assessment initiated by the AI system on 
its own

▪ Specific risk assessment (Art. 6(3))
1) Expansion of the scope of action (multi-act) » Increased risk

2) Difficulties in assessing risk 

3) Unresolved: The applicability of risk mitigation measures?

Agentic AI systems as high-risk AI systems under Art. 6(2) AI Act
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▪ Preliminary checks as part of high-risk activities

− E.g.: Credit assessment prior to the conclusion of a contract

  » Broader definition of high-risk sectors

▪ Unforeseen activities in high-risk areas

− E.g.: Credit assessment initiated by the AI system

  » High risks associated with role changes

Agentic AI systems as high-risk AI systems under Art. 6(2) AI Act
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▪ The concept of specific risk assessment

− Standard: Threat to personal rights

• Scope: limited to subparagraph 2(b)–(d)?

− Risk assessment:

• Risk = Severity of (potential) harm × Probability of occurrence

» Consideration of all possible scenarios for the AI system’s operation within 
the specific area of application

Agentic AI systems as high-risk AI systems under Art. 6(2) AI Act



Agentic AI systems as high-risk AI systems

Agentic AI systems and specific risk assessment  
(Art. 6(3) AI Act)
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▪ The concept of specific risk assessment

− Standard: Threat to personal rights

• Scope: limited to subparagraph 2(b)–(d)?

− Risk assessment:

• Risk = Severity of (potential) harm × Probability of occurrence

» Consideration of all possible scenarios for the AI system’s operation within 
the specific area of application

Agentic AI systems and specific risk assessment  (Art. 6(3) AI Act)
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Specific risk assessment (Art. 6(3))

▪ A specific challenge for Agentic AI systems

1) Expansion of the scope of action (multi-act) 

  » Increased risk

2) Difficulties in assessing risk

  » Challenge for providers (‘high risk when in doubt’)

  » Risks for operators (change in classification and role)

Agentic AI systems and specific risk assessment  (Art. 6(3) AI Act)
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▪ Challenge: Risk mitigation and classification

▪ Question: Can the high-risk charakter of an AI system 
be avoided by measures mitigating risks?

▪ Thesis: Risik mitigation is relevant for the 
classification

    (selection of the area of application also constitutes risk 
mitigation)

» Measures to prevent unplanned activities in high-
risk areas may preclue a high-risk nature of agentic 
AI systems

Agentic AI systems and specific risk assessment  (Art. 6(3) AI Act)
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Liabiliy for Agentic AI systems

Specific issues of contractual liability for Agentic 
AI systems
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Specific issues of contractual liability for Agentic AI systems

Benchmark for measuring the 
erroneousness of AI systems actions

Human as a minimum standard?

Attribution of the actions of agentic 
AI systems

Analogous application of § 278 BGB?

Fault of AI systems? Scope of monitoring obligations



Liabiliy for Agentic AI systems

Specific issues of product liability for Agentic AI 
systems
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Directive (EU) 2024/2853 of the European 
Parliament and of the Council of 23 October 2024 
on liability for defective products and repealing 
Council Directive 85/374/EEC

▪ Adoption: 23 October 2024

▪ Entry into force: 8 December 2024

▪ Date of application: 9 December 2026 

▪ Repeal of Directive 85/374/EEC: 9 December 2026 

▪ Transposition deadline: 9 December 2026 

Specific issues of product liability for Agentic AI systems

The new European Product Liability Directive
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Products (Article 2(1), Article 4(1))

Article 2
Scope

1. This Directive shall apply to products placed on the market or put 
into service after 9 December 2026. [...]

Article 4 
Definitions

For the purposes of this Directive, the following definitions shall 
apply:
(1) ‘product’ means all movables, even if integrated into, or inter-
connected with, another movable or an immovable; it includes 
electricity, digital manufacturing files, raw materials and 
software; […]

Specific issues of product liability for Agentic AI systems

AI Systems as products 

INSTITUTE OF LEGAL INFORMATICS SAARLAND UNIVERSITY
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AI Systems as products 

Software

▪ AI systems
▪ AI models?
− No software
− Software component

INSTITUTE OF LEGAL INFORMATICS SAARLAND UNIVERSITY

Specific issues of product liability for Agentic AI systems
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▪ Limitation to personal injury and property damage 
suffered by natural persons

▪ No liability for information 

 » No product liability for incorrect diagnosis / 
  incorrect legal advice

Limitations of product liability and Agentic AI systems

Specific issues of product liability for Agentic AI systems
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Article 10
Burden of proof

2. The defectiveness of the product shall be presumed where any of the following 
conditions are met: […]
(c) the claimant demonstrates that the damage was caused by an obvious malfunction 
of the product during reasonably foreseeable use or under ordinary circumstances.

▪ Product liability as liability for damage caused by defective products

▪ Defectiveness of the product

− Problem: Distinction between action and characteristic (the  
  defectiveness of a (single) action is not a characteristic of the 

 AI system)

▪ Proof of product defect

− Solution: Presumption of defect in the event of defective behavior    
(Art. 10 PLD)

Product liability for action?

Specific issues of product liability for Agentic AI systems



Liabiliy for Agentic AI systems

Specific issues of liability under general tort law
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▪ Core Issue: No vicarious liability under German tort law

▪ Standard for determining the faultiness of AI systems’ actions

− Humans as the minimum standard?

▪ Scope of oversight obligations 

− Extreme legal uncertainty

− AI Act as duty of care?

− Liability gap in the "autonomy area"

▪ Is the AI Act a protective statute within the meaning of § 823(2) BGB

▪ Difficulties in demostrating and proofing liability for injured parties

Specific issues of liability under general tort law

INSTITUTE OF LEGAL INFORMATICS SAARLAND UNIVERSITY
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▪ Contractual liability for agentic AI systems  

− High liability risks for users (by analogy with § 278 BGB)

▪ Significant gaps in non-contractual liability

− Absence of specific strict liability

− Product liability does not apply to erroneous information

Specific issues of liability under general tort law

Interim conclusions

Gaps in non-contractual liability
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▪ Agentic AI systems as a legal challenge

▪ Focus: Contract law, liability

▪ AI Act » Extended classification as high-risk AI systems

» Stricter risk assessment requirements for providers and 
deployers

» Increased risk of legal violations for providers and deployers 

Conclusion



PROF. DR. GEORG BORGES INSTITUTE OF LEGAL INFORMATICS SAARLAND UNIVERSITY

Further readings:

Prof. Dr. Georg Borges

georg.borges@uni-saarland.de | www.rechtsinformatik.saarland

Thank you for your attention!

Borges, G.: 
The European AI Act (AI Act) – Part 1: Overview, Scope and Initial 
Assessment, CR 2024, 497 ff.

Borges, G.:
The European AI Act (AI Act) – Part 2: Risk Management for High-Risk 
AI Systems, CR 2024, 565 ff.

Borges, G.:
The European AI Act (AI Act) Part 3 – Transparency Requirements, 
Enforcement, Overall Assessment, CR 2024, 633 ff.
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